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Comparison between the Professional Sports Collective Negotiation System in the East and in the West
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(Willamette University College of Law, USA)

Abstract: By the methods of literature study, comparison and case analysis, the paper makes a comparative
comment on the structure of the European and North American sport organizations, especially the professional
sport organizations. It introduces the characteristics of the two structure models. Both of the two models originate

from Europe. But the US model, developed from the original base, is more suitable for the US sport itself. The
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comparison between the two models is based on the different values and sport culture.
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[7E1] See, e.g., LARS HALGREEN, EUROPEAN SPORTS LAW:
A COMPARATIVE ANALYSIS OF THE EUROPEAN AND
AMERICAN MODELS OF SPORT (2004). See also Stephen
Weatherill, Resisting the Pressures of “Americanization”: The
Influence of European Community Law on the “European Sports
Model,” 8 WILLAMETTE J. INT’L L. & DISP. RES. 37 (2002).
For an earlier version of this chapter focused on these models, see
EU, SPORT, LAW AND POLICY 35 (Simon Gardiner, Richard
Parrish, & Robert C.R. Siekmann eds. 2009).

[/£2] Throughout this chapter, discussion of the North American
Sports Model will be limited to the features of sport in the United
States and Canada, drawing heavily on examples from the United
States. The Canadian structure is similar to that of the United
States so that a few Canadian teams and their players in binational
professional leagues are thereby subject to the same rules as
United States teams and their players.

[£3] For a thorough, highly informative exploration of this topic,
see RICHARD PARRISH & SAMULI MIETTINEN, THE
SPORTING EXCEPTION IN EUROPEAN UNION LAW (2008).
In his Foreword to the book, Stephen Weatherill, id. at vii, observes
as follows: In my view the correct way to understand the so-called
“sporting exception” in EC law is simply to regard it as the space
allowed to sports governing bodies to show that their rules, which
in principle fall within the EC Treaty where they have economic
effects, represent an essential means to protect and promote the
special character of sport. There is no blanket immunity. There is
case-by-case scrutiny. EC law applies, but does not (necessarily)
condemn. On the “specificity of sport,” see also Ian Blackshaw,
The “Specificity of Sport” and the EU White Paper on Sport: Some
Comments, INT’L SPORTS L.J. 2007/3-4, at 87.

[/£4] Declaration 29, Treaty of Amsterdam Amending the Treaty
on European Union, the Treaties Establishing the European
Communities and Certain Related Acts, Oct. 2, 1997, 1997
0O.J. (C340) 1 [hereinafter Declaration 29 on Sport]. The entire
Declaration 29 appears in this text at infra note 19. See also Treaty
of Nice, Feb. 6,2001, O.J. (C80) 1. Both of these treaties amended
the Treaty of the European Economic Community [hereinafter EC/
EU Treaty].

[7:5] European Commission, Directorate-General X, THE
EUROPEAN MODEL OF SPORT (1999) [hereinafter
Consultation Document]; RICHARD PARRISH, SPORTS LAW
AND POLICY IN THE EUROPEAN UNION (2003); Weatherill,
supra note 1. For a cogent analysis of current problems and
possible solutions related to the model, see Thomas M. Schiera,
Balancing Act: Will the European Commission Allow European
Football to Reestablish the Competitive Balance That it Helped
Destroy?, 32 BROOK. J. INT’L L. 709 (2007); Gritt Osmann, Das
Européische Sportmodell, SPURT, 6/1999, at 228; 2/2000, at 58.
Pertinent documents may be found in THE EUROPEAN UNION
AND SPORT: LEGAL AND POLICY DOCUMENTS (Robert

Sickmann & Jan Willem Soek, eds. 2005).

[7E6] Declaration on the Specific Characteristics of Sport and its
Social Function in Europe, of Which Account Should be Taken
in Implementing Common Policies, No. 13948/00 of Dec. 2000
(EC).

[/£7] Commission of the European Communities, White Paper
on Sport, COM (2007) 391 final. [hereinafter White Paper].
PARRISH & MIETTINEN, supra note 3, at 43, observe as follows:
The White Paper was not designed to act as the basis for legislative
proposals but to state the Commission’s current policy position on
sport. In doing so the White Paper acts as another communication
with sports organizations and also as an orientation document
sensitizing the other Commission DG’s and EU institutions to the
current debates within sport. The White Paper is structured around
three themes: the societal role of sport, its economic dimension
and its organization in Europe.With respect to the European Sports
Model, the White Paper adopts the concept of the specificity of
sport, id. at 44, but advances a rather noncommittal view that in
defining that concept, a case-by-case method is preferable to a
uniform model. Id. at 50.

[ 78] Treaty of Lisbon Amending the Treaty on European Union and
the Treaty Establishing the European Community, Dec. 17, 2007,
500 O.J. (C3006).

[£9] Sport for All, SPORTS INFO. BULL. 19 (1997).

[710] On the benefits of this system, generally see PARRISH &
MIETTENEN, supra note 3, at 207.

[E11] Football Association, National League System Regulations
(20006); see also Roger G. Noll, The Economics of Promotion and
Relegation in Sports Leagues: The Case of English Football, 3 J.
SPORTS & ECON. 169 (2002).

[7:12] Gary Roberts, The Legality of the Exclusive Collective Sale
of Intellectual Property Rights by Sports Leagues, 3 VA. SPORTS
& ENT. L.J. 52 (2001).

[7#13] See Commission of the European Communities, Commission
Staff Working Document, THE EUAND SPORT: BACKGROUND
AND CONTEXT, ACCOMPANYING DOCUMENT TO THE
WHITE PAPER ON SPORT 14, SEC (2007) 935.

[/4:14] See Consultation Document, supra note 5, at 2.

[71:15) John Wunderli, Squeeze Play: The Game of Owners, Cities,
Leagues and Congress, in SPORTS LAW & REGULATION 13,
24 (1999). Thus: A professional sports team should be a tool
to be used to improve the quality of life of the members of the
community. A sports team can be a very effective educational and
communicative tool. The intangibles of a sports franchise can
be good or bad, but sports is definitely a powerful medium. It
may sound trite, but it is nevertheless true, that a sporting contest
has metaphorical qualities which [lend themselves] to shared
observation, evaluation, and discussion. It also has romantic
qualities which frame idealistic thoughts and memories. . . . A
sports franchise is a powerful tool that a city can use to improve
the quality of life of its citizens. Id. at 25.

[7E16] It must be strongly noted that a professional sports team
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does not automatically have a unifying effect by virtue of being a
professional sports team. In fact, the same power a sports team has
to unify, it has to divide, if it is perceived as only for a particular
race, economic class, or culture. . . . Professional sports can also
bring to the fore pettiness, greed, divisiveness, and an exaggerated
emphasis on athletic victories.Id. at 24, 25.

[71:17] Consultation Document, supra note 5, at 4, 5.

[ 73181 Declaration 29 on Sport, supra note 4.

[7:19] Consultation Document, supra note 5, at 5.

[7320] 1d.

[7321] The perception of creeping Americanization has been
described as follows:Indeed, it seems as if the British find every
aspect of the sporting world’s Americanization fearful. Thus, for
example, The Guardian reported complaints in 1995 that British
stadiums have increasingly come to resemble those in America
and are now equipped with good seats, restaurants, and even
dance floors: Abolishing those infamous standing-room sections,
or “terraces,” where nearly 100 people lost their lives in riots
at Hillsborough in Sheffield, has made the sport too “nice.” In
1998 The Independent intoned: “The creeping Americanisation
of British sports, in terms of ubiquitous coverage and potential
for earning, means that niceness is at a higher premium than ever
before.” Americanization has also been blamed for taming fans,
who previously cared passionately about whatever game they were
watching; now they allegedly attend events primarily to see and be
seen. Andrei S. Markovits, Western Europe’s America Problem,
CHRON. HIGHER ED., Jan. 19, 2007, at B6, B8. See also
Weatherill, supra note 1, passim.

[/1:22] Consultation Document, supra note 5, at 4.

(V23] Id. at5.

[£24] See especially HALGREEN, supra note 1, at 7.

(7251 Id.

[/:26] “This direct interrelationship between the education system
and professional sports leagues is quite unique for the U.S. in
comparison to Europe.” Id. at 73.

[/£27] But see HALGREEN, id. at 72 (“The very strong sports
tradition among U.S. high schools and colleges is also a very
significant feature in the American Model of sport compared to the
situation in Europe”).

[74:281 The North American sports structure is said to be both “closed”
and “hermetic,” as follows: The structure and organization of
sporting leagues in the US also differs on other essential points.
The major leagues are generally considered to be “hermetic,”
meaning that new teams are seldom admitted to a league and
there is no annual promotion or relegation between junior
leagues and senior leagues. Expansion franchises are admitted
only on agreement between existing league members, and there
is a substantial entry fee for new franchisers, which is divided
among existing league members. The league structure is not just
hermetic, it is also “closed” in the sense that member teams do not
compete simultaneously in different competitions. And apart from

occasional exceptions, such as the consecutive NBA-dominated
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“dream teams” at the Olympic Games, nor do teams release
players to compete in national team competitions. This means that
especially the World Cup in ice hockey is often deprived of the
best players, who have to play championship games at the same
time in the NHL.HALGREEN, id. at 77.

[74:29] See, e.g., Hollywood Baseball Ass’n v. Commissioner, 42 T.C.
234 (1964).

[7:30] RAY YASSER, JAMES R. MCCURDY, C. PETER
GOPLERUD, & MAUREEN A. WESTON, SPORTS LAW:
CASES AND MATERIALS 231 (2006).

[731]1 WR NEWS, Edition 3, Jan. 26, 2007.

[7£32] See generally Weatherill, supra note 1; see also John Doyle,
Toronto’s M.L.S. Team is Testing Patience of its Fans, N.Y.
TIMES, Oct. 17, 2010, at Sports 10 (observing that with respect
to Major League Soccer in Canada, as in the United States, “every
club is a business franchise, created, owned and operated by a
corporation. The fans are customers, not stakeholders,” thereby
presenting a contrast to Europe and South America, “where most
clubs are historically rooted in a community and begin as an
affiliation of players and supporters.”).

[71:33] See text at infra notes 55-59.

[/:34] See Stephen F. Ross, Player Restraints and Competition Law
Throughout the World, 15 MARQ. SPORTS L. REV. 49 (2004).

[7£35] HALGREEN, supra note 1, at 79.

[7E36]1 15U.S.C. § 12 et seq. (2000).

[/£37]1 MATTHEW J. MITTEN, TIMOTHY DAVIS, RODNEY
K. SMITH, ROBERT C. BERRY, SPORTS LAW AND
REGULATION: CASES, MATERIALS, AND PROBLEMS 399
(2005).

[ 7381 See White Paper, supra note 8, at 4.1 For further discussion
of the unique balancing required, see Stephen Weatherill, Fairplay
Please!: Recent Developments in the Application of EC Law to
Sport, 40 COMMON MKT. L. REV. 51, 52-57 (2003).

[/4:39] Chicago Professional Sports LP v. N.B.A., 95 F.3d 593, 598
(7th Cir. 1996).

[7£40]1 Weatherill, supra note 39, at 76.

[74#41] The hard cap, employed by the National Football League
(NFL), specifically and absolutely limits the total amount that
a team may pay its players, whereas a soft cap, as employed by
the National Basketball Association (NBA), likewise sets a limit
on compensation but allows exceptions, for example, to enable
a team to sign again its own veteran free agent without a salary
cap limitation. Players anticipating a transfer to another team
may negotiate a salary with their current team cap-free. Thus,
soft caps encourage players to remain with their teams. See Alan
M. Levine, Hard Cap or Soft Cap: The Optimal Player Mobility
Restrictions for the Professional Sports Leagues, 6 FORDHAM
INTELL. PROP. MEDIA & ENT. L.J. 243 (1995).

[£42] Stratis Camatsos, European Sports, the Transfer System and
Competition Law: Will They Ever Find a Competitive Balance?,
12 SPORTS L.J. 155, 178 (2005).

[71:43] The first of these was the erstwhile G14 consortium of 14 elite
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European clubs.

[/144] See infra notes 55-59. For a discussion of the effect of these
decisions in shifting power from clubs to players and thereby
triggering a dramatic increase in players’ salaries so as to favor
dominant teams, see Schiera, supra note 5, at 718.

[/£45] See James D. Whitney, Winning Games Versus Winning
Championships: The Economics of Fan Interest and Team
Performance, 26 ECON. INQUIRY 703 (1988).

[/£46] For an influential articulation of these principles, see Simon
Rottenberg, The Baseball Players’ Labor Market, 64 J. POL.
ECON. 242 (1956).

[/3:47] In the United States, by contrast, the National Association
for Stock Car Auto Racing (NASCAR), which sets standards and
organizes competition for the most popular form of automobile
racing in the country, is a family-controlled, for-profit enterprise
that is independent of FIA regulation.

[/4:481 Weatherill, supra note 39, at 92.

[/£49] Casey Shilts, Remarks, Conference on the Increasing
Globalization of Sports: Olympic, International and Comparative
Law and Business Issues, National Sports Law Institute, Marquette
University (Sept. 28, 2007).

[/4:50] HALGREEN, supra note 1, at 64.

[7£51] See Mark Rice-Oxley, Common Currency? New Flag? Nope.
Try Golf to Unify Europe, CHRIST. SCI. MON., Sept. 17, 2004,
at 1.

[/4:52]) See, e.g., Ola Olatawura, The “Theatre of Dreams’?—
Manchester United, FC Globalization, and International Sports
Law, 16 MARQ. SPORTS L.J. 287, 289 (2006) (corporate raider
Malcolm Glazer’s purchase of Manchester United); John Cassidy,
The Red Devil, NEW YORKER, Feb. 6, 2004, at 47 (Russian
billionaire Roman Ambromovich’s takeover of Chelsea).

[£53] HALGREEN, supra note 1, at 396.

[i£54] Case C-415/93, 1995 E.C.R. 97. For a thorough analysis
of pertinent European Union law, see STEFAN VAN DEN
BOGAERT, PRACTICAL REGULATION OF THE MOBILITY
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